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ENGROSSED SUBSTI TUTE HOUSE BI LL 1409

State of WAshi ngton 61st Legislature 2009 Regul ar Session

By House Ecol ogy & Parks (originally sponsored by Representatives Van
De Wege, Kessler, Upthegrove, Rolfes, Blake, Dunshee, Canpbell,
Jacks, Owall, Seaquist, Appleton, Nelson, Roberts, Morris, Takko,
Cody, Carlyle, McCoy, Goodman, Quall, Sullivan, Liias, Chase,
Pedersen, WIIlianms, Kagi, Kenney, Sinpson, Conway, and Mell er)

READ FI RST TI ME 02/ 23/ 09.

AN ACT Relating to providing an energency response system for the
Strait of Juan de Fuca; anending RCW 88.46.130, 88.46.010, and
90. 56. 500; adding new sections to chapter 88.46 RCW <creating new
sections; and providing expiration dates.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. (1) The legislature finds that the A ynpic
Peni nsul a i s bounded on the west and north by uniquely rich and highly
vul nerabl e biological, cultural, and marine resources supporting sone
of the nation's nost valuable tribal, comercial, and sport fisheries.
The area also sustains endangered species and nunerous species of
vul nerable nmarine mnmals. The area's national significance is
recogni zed by special federal designations including a national park,
a national marine sanctuary, a nmaritine area to be avoi ded, nationa
wildlife refuges, a world heritage site, as well as tribal |ands and
usual and accustoned fishing areas of federally recognized coasta
I ndian tribes. This renote area periodically experiences severe
coastal storns, dangerous seas, strong coastal currents, and frequent
fog placing economcally valuable maritime commerce and ship crews at
risk.
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(2) The legislature further finds that these peculiarities of the
| ocal waters require special protection fromthe serious threat posed
by maritinme casualties. The area's natural, cultural, and economc
resources nust be provided with the best achievable protection from
damages caused by the di scharge of oil into coastal waters.

(3) The legislature further finds that the state of WAshi ngton has
mai nt ai ned an energency response tug at Neah Bay since 1999 to protect
its waters frommaritine casualties and resultant oil spills. During
that time it has denonstrated its capability by responding to forty-one
ships in need of assistance in the area from Port Angeles to the
Colunbia river. State funding is scheduled to end June 30, 2009. The
| egislature intends for the maritine industry to provide and fully fund
a year-round energency response tug at Neah Bay, including the
| ogi stical and operational managenent support system This energency
response tow ng vessel and its operations should neet or exceed the
state's fiscal year 2009 technical contract specifications of the
contracted Neah Bay energency response tow ng vessel .

Sec. 2. RCWB88.46.130 and 1991 ¢ 200 s 426 are each anended to
read as foll ows:

(1) An energency response systemfor vessels operating in the entry
of the Strait of Juan de Fuca shall be established and_operated
consistent _with_this_section by July 1, ((3992)) 2010. ((+n

Fhe —admnt-strator —shalH—alse—econsu-t—wth—the—provinee—ol—Brti-sh
Colunbta — regarding — H-S — partierpati-on — i — Hhe — enbrgeney — response
system-))

(2)(a) Except as otherwise provided in this section, and in
addition to the contingency plan requirenents adopted by the depart nent
under RCW 88.46. 060, contingency plans for all covered vessels while
operating in all waters of the entry to the Strait of Juan de Fuca
north of the Callam county shoreline and east of Duncan_rock nust
provide for the energency response_system described in this section
i ncludi ng the nmanagenent and operation of an energency response tow ng
vessel that satisfies the planning standards in section 3 of this act.

(b) Omners and operators of covered vessels that operate in the
portion of the entry to the Strait of Juan de Fuca identified in this

ESHB 1409 p. 2
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subsection shall submt an addendumto their oil spill contingency plan
denonstrating_ conpliance with this_ section by January 1, 2010. A
vessel submitting an initial contingency plan after January 1, 2010,
must provide docunentation of its conpliance with this section
concurrent with the submttal of its contingency plan.

(c) The departnent shall review all subnmttals denonstrating
conpliance with this section and shall approve any submttal that neets
the intent and pl anni ng standards established in section 3 of this act.

(3) Full inplenentation of section 3 of this act, or inplenentation
of a systemof protective neasures_inposed or required by the federal
governnent that are determined by the departnent to be substantially
equivalent to_those_ requirenents, satisfies the_energency response
systemrequired by this section.

(4) The_director nmay_ suspend_the_requirenent for_an_energency
response towing vessel created in_ this section if the director
determ nes_that an_energency response_ tow ng_ vessel satisfying the
requirenents of section 3 of this act is not available to provide the
services required under this section.

NEW SECTION. Sec. 3. A new section is added to chapter 88.46 RCW
to read as foll ows:

(1) An energency response towng vessel that is a part of the
ener gency response systemrequired by RCW 88. 46. 130 nust be stationed
at Neah Bay and be continuously capable and available to respond to any
vessel energency. The tow ng vessel nust, at a mninmum be able to
satisfy the foll ow ng pl anni ng standards:

(a) Be underway within twenty m nutes of a decision to deploy;

(b) Be able to deploy at any hour of any day to provide energency
assi stance and be safely manned to remain underway for at |east forty-
ei ght hours;

(c) In severe weather conditions, be capable of making up to,
stopping, holding, and towing a drifting or disabled vessel of one
hundred ei ghty thousand netric dead wei ght tons;

(d) In severe weather conditions, be capable of holding position
Wi thin one hundred feet of another vessel;

(e) Be equipped with and maneuver abl e enough to effectively enpl oy
a shi p anchor chain recovery hook and |Iine throw ng gun;

p. 3 ESHB 1409
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(f) Be capable of a bollard pull of at |east seventy short tons;
and

(g) Be equi pped with appropriate equi pment for:

(i) Damage control patching;

(i1) Vessel dewatering;

(ti1) Ar safety nonitoring; and

(1v) Digital photography.

(2) The requirenments of this section may be fulfilled by one or
nore private organi zations or nonprofit cooperatives providing unbrella
coverage under contract to single or nultiple covered vessels.

(3)(a) The departnent nust be authorized to contract with the
energency response tow ng vessel, at the discretion of the departnent,
in response to a potentially enmerging nmaritine casualty or as a
precautionary neasure during severe storns. All instances of use by
t he departnent nust be paid for by the departnent.

(b) Covered vessels that are required to provide an energency
response towing vessel under RCW 88.46.130 nmay not restrict the
energency response tow ng vessel fromresponding to distressed vessels
t hat are not covered vessels.

(4) Nothing in this sectionlimts the ability of a covered vessel
to contract with an energency response towi ng vessel with capabilities
that exceed the mninmum capabilities provided for a tow ng vessel in
this section.

(5) The covered vessel owner or operator shall submt a witten
report to the departnment as soon as practicable regardi ng an energency
response system deploynent, including photographic docunentation
determ ned by the departnent to be of adequate quality. The report
must provide a detailed description of the incident necessitating a
response and the actions taken to render assistance under the energency
response system

NEW SECTION. Sec. 4. A new section is added to chapter 88.46 RCW
to read as foll ows:

(1) It is the intent of the legislature to provide the various
conponents of the maritine industry with the tools necessary to satisfy
the requirenents of RCW88.46.130 in the nost cost-effective manner.
In doing, the legislature encourages, but does not mnmandate, the
maritime industry to wunite behind their nutual interests and

ESHB 1409 p. 4
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responsibilities and identify or form a single unbrella organization
that allows all affected covered vessels to equitably share the costs
i nherent in the inplenentation of RCW88. 46. 130.

(2) The legislature further finds that an equitable sharing of the
costs of inplenenting RCW 88.46.130 nmay nean that not all covered
vessels will be responsible for providing the sane anount of funding.
Any unbrella organization that is identified or forned to satisfy the
requi rements of this act should consider the nultitude of factors that
conprise the risk of oil spills and the likelihood of initiating a
response fromthe energency response vessel required by RCW88. 46. 130,
i ncl udi ng the nunber of transits nmade by the covered vessel, the nature
and quantity of its cargo, and the technical sophistication of its
desi gn, safety updates, and nai nt enance.

(3) The legislature intends to provide the authority for any
operator of a covered vessel that feels as though an wunbrella
organi zation that is identified, formed, or proposed for formation does
not equitably share the costs of conpliance with RCW88. 46. 130 with the
covered vessel in question, or the class of vessel to which the covered
vessel belongs, to either contract directly with an adequate energency
response vessel or form or join a discreet unbrella organization
representing the appropriate segnent of the maritinme industry.
However, if the operator of a covered vessel chooses not to join a
proposed or existing unbrella organization, or finds that negotiations
leading to the formation of an wunbrella organization are not
progressing in an adequate manner, the |egislature requests, but does
not require, that the vessel operator contact the departnent and
provide official notice of their concern as to how the unbrella group
in question failed in establishing an equitable cost-share strategy.

(4) The departnment shall collect and maintain all notices received
under this section and shall summarize any reports received by the
operators of covered vessels and report the summation to the
appropriate conmttees of the |egislature upon request by a | egislative
comm ttee.

NEW SECTION. Sec. 5. (1) Designated representatives of the owners
and operators of all classes of covered vessels shall negotiate, given
the intent of section 4 of this act, a system to determne the

p. 5 ESHB 1409
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equi tabl e apportionnent of costs of the energency response system
required by this act.

(2) Participants to the negotiations shall report the results to
the appropriate commttees of the legislature by Decenber 1, 2009
This report shall provide available information relating to:

(a) The anticipated average annual cost of providing the energency
response systemrequired by this act;

(b) The net hodol ogy for determ ning the annual cost for each vessel
of conmplying with this act, including a systemfor crediting enhanced
navi gational or structural characteristics, and any caps or limtations
on total cost for vessels that frequently transit the waters identified
in this act; and

(c) The anticipated average annual cost of conplying with this act
for each of the follow ng class of covered vessels:

(1) Gl tankers;

(11) Tank barges;

(ti1) Tug and oil barge conbi nati ons;

(1v) Nontank vessels, including cruise ships;

(v) O her covered vessels.

(3) If the representatives designated under this section to
participate in negotiations fail to achieve the goals of this section
or otherwi se choose not to report the outcones to the |egislature, the
departnment of ecol ogy shall, by Decenber 1, 2009, deliver the summation
of any reports received under section 4 of this act.

(4) This section expires June 30, 2010.

NEW SECTION. Sec. 6. A new section is added to chapter 88.46 RCW
to read as foll ows:

(1) I'n addition to review ng contingency plans submtted under RCW
88.46. 130, the departnent may determ ne the adequacy of the energency
response systemrequired in RCW88. 46. 130 through practice drills that
test the adequacy of the responding entity's capabilities and
satisfaction of the requirenents of section 3 of this act. Practice
drills may be conducted w thout prior notice.

(2) Each successful response to a vessel energency my be
consi dered by the departnent to satisfy a drill covering this portion
of a covered vessel's contingency pl an.

ESHB 1409 p. 6
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(3) Drills of the energency response system required in RCW
88.46.130 nust enphasize the systemis ability to respond to a
potentially worst case vessel energency scenari o.

Sec. 7. RCW88.46.010 and 2007 ¢ 347 s 5 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Best achievable protection” nmeans the highest |[|evel of
protection that can be achieved through the use of the best achievable
technology and those staffing |levels, training procedures, and
operational methods that provide the greatest degree of protection
achievable. The director's determ nation of best achi evabl e protection
shall be guided by the critical need to protect the state's natura
resources and waters, while considering (a) the additional protection
provi ded by the neasures; (b) the technol ogical achievability of the
measures; and (c) the cost of the neasures.

(2) "Best achievabl e technol ogy" neans the technol ogy that provides
the greatest degree of protection taking into consideration (a)
processes that are being devel oped, or could feasibly be devel oped,
gi ven overall reasonabl e expenditures on research and devel opnent, and
(b) processes that are currently in use. In determning what is best
achi evabl e technol ogy, the director shall consider the effectiveness,
engi neering feasibility, and coonmercial availability of the technol ogy.

(3) "Cargo vessel" neans a self-propelled ship in commerce, other
than a tank vessel or a passenger vessel, of three hundred or nore
gross tons, including but not Iimted to, commercial fish processing
vessel s and freighters.

(4) "Bul k™ means material that is stored or transported in a | oose,
unpackaged |iquid, powder, or granular form capable of being conveyed
by a pi pe, bucket, chute, or belt system

(5) "Covered vessel" neans a tank vessel, cargo vessel, or
passenger vessel.

(6) "Departnent" neans the departnent of ecol ogy.

(7) "Director” nmeans the director of the departnment of ecol ogy.

(8) "Discharge" neans any spilling, |eaking, punping, pouring,
emtting, enptying, or dunping.

p. 7 ESHB 1409
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(9) "Duncan rock"” neans the nautical |andmark | ocated nort hwest of
Tatoosh Island in Callamcounty marking the entrance to the Strait of
Juan de Fuca.

(10) "Entry to the Strait of Juan de Fuca" neans that portion of
the Strait of Juan de Fuca seaward of a line drawn from New Dungeness
light in dallamcounty to Discovery Island |ight on Vancouver 1sl and,
British Colunbia, Canada, and_including the Washi ngton portion of the
approach area to the Strait of Juan de Fuca fromCape Flattery light in
Callam county southward to North Head light in Pacific county near the
nmouth of the Colunbia river.

(11)(a) "Facility" means any structure, group of structures,

equi pnent, pipeline, or device, other than a vessel, |ocated on or near
the navigable waters of the state that transfers oil in bulk to or from
a tank vessel or pipeline, that is used for producing, storing,
handl i ng, transferring, processing, or transporting oil in bulk.

(b) A facility does not include any: (i) Railroad car, notor
vehicle, or other rolling stock while transporting oil over the
hi ghways or rail lines of this state; (ii) retail notor vehicle notor

fuel outlet; (iii) facility that is operated as part of an exenpt
agricultural activity as provided in RCW 82.04.330; (iv) underground
storage tank regul ated by the departnent or a |ocal governnent under
chapter 90.76 RCW or (v) marine fuel outlet that does not dispense
nmore than three thousand gallons of fuel to a ship that is not a
covered vessel, in a single transaction.

((26y)) (12) "Marine facility" neans any facility used for tank
vessel wharfage or anchorage, including any equipnent used for the
purpose of handling or transferring oil in bulk to or from a tank
vessel

((2H)) (13) "Navigable waters of the state" neans those waters of
the state, and their adjoining shorelines, that are subject to the ebb
and flow of the tide and/or are presently used, have been used in the
past, or nmay be susceptible for use to transport intrastate,
interstate, or foreign conmerce.

((2)) (14) "Ol"™ or "oils" neans oil of any kind that is liquid
at atnospheric tenperature and any fractionation thereof, including,

but not limted to, crude oil, petroleum gasoline, fuel oil, diese
oil, biological oils and blends, oil sludge, oil refuse, and oil m xed
wth wastes other than dredged spoil. Gl does not include any

ESHB 1409 p. 8
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substance listed in Table 302.4 of 40 C.F. R Part 302 adopted August
14, 1989, wunder section 101(14) of +the federal conprehensive
environnmental response, conpensation, and liability act of 1980, as
anended by P.L. 99-499.

((x3y)) (15) "Ofshore facility" nmeans any facility |ocated in,
on, or under any of the navigable waters of the state, but does not
include a facility any part of which is located in, on, or under any
| and of the state, other than subnerged land. "Ofshore facility" does
not include a marine facility.

((x4y)) (16) "Onshore facility" means any facility any part of
which is located in, on, or under any land of the state, other than
subnerged |and, that because of its location, could reasonably be
expected to cause substantial harm to the environnment by discharging
oil into or on the navigable waters of the state or the adjoining
shorel i nes.

((351)) (A7) (a) "Owner or operator” neans (i) in the case of a
vessel, any person owning, operating, or chartering by dem se, the
vessel; (ii) in the case of an onshore or offshore facility, any person
owni ng or operating the facility; and (iii) in the case of an abandoned
vessel or onshore or offshore facility, the person who owned or
operated the vessel or facility imedi ately before its abandonnent.

(b) "Operator" does not include any person who owns the |and
underlying a facility if the person is not involved in the operations
of the facility.

((38)y)) (18) "Passenger vessel" nmeans a ship of three hundred or
nmore gross tons with a fuel capacity of at |east six thousand gall ons
carrying passengers for conpensation

((+H)) (19) "Person" neans any political subdivision, government
agency, muni ci pality, i ndustry, public or private corporation
copartnership, association, firm individual, or any other entity
what soever

((£+8))) (20) "Severe weather conditions" means observed nauti cal
conditions with sustained winds neasured at forty Kknots and wave
hei ghts neasured between twel ve and ei ghteen feet.

(21) "Ship" nmeans any boat, ship, vessel, barge, or other floating
craft of any ki nd.

((299)) (22) "Spill" neans an unauthorized discharge of oil into
the waters of the state.

p. 9 ESHB 1409
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((£26))) (23) "Tank vessel" neans a ship that is constructed or
adapted to carry, or that carries, oil in bulk as cargo or cargo
resi due, and that:

(a) Operates on the waters of the state; or

(b) Transfers oil in a port or place subject to the jurisdiction of
this state.

((2)) (24) "Vessel energency" includes:

(a) A substantial threat of pollution originating from a covered
vessel including, but not limted to, |oss or_serious degradation of
propul sion, steering, neans of navigation, primary electrica
generating capability, and seakeeping capability:;

(b) Hull breach; or

(c) QI spill.

(25) "Waters of the state" includes |akes, rivers, ponds, streans,
i nl and waters, underground water, salt waters, estuaries, tidal flats,
beaches and | ands adj oi ni ng the seacoast of the state, sewers, and al
ot her surface waters and watercourses within the jurisdiction of the
state of Washi ngton.

((£22)) (26) "Wrst case spill" means: (a) In the case of a
vessel, a spill of the entire cargo and fuel of the vessel conplicated
by adverse weather conditions; and (b) in the case of an onshore or
of fshore facility, the largest foreseeable spill in adverse weather

condi ti ons.

Sec. 8. RCW90.56.500 and 1991 ¢ 200 s 805 are each anended to
read as foll ows:

(1) The state oil spill response account is created in the state
treasury. All receipts from RCW82. 23B. 020(1) shall be deposited in
the account. Al costs reinbursed to the state by a responsible party
or any other person for responding to a spill of oil shall also be
deposited in the account. Mneys in the account shall be spent only
after appropriation. The account is subject to allotnment procedures
under chapter 43.88 RCW

(2) The account shall be used exclusively to pay for:

(a) The costs associated with the response to spills of crude oil
or petroleumproducts into the navigable waters of the state; and

(b) The costs associated with the departnent's use of the energency

response tow ng vessel as described in section 3 of this act.

ESHB 1409 p. 10
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(3) Paynment of response costs under subsection_ (2)(a)_ of this
section shall be limted to spills which the director has determ ned
are likely to exceed fifty thousand dollars. Before expendi ng noneys
fromthe account, the director shall make reasonable efforts to obtain
fundi ng for response costs from the person responsible for the spil
and fromother sources, including the federal governnent.

(4) Reinbursenent for response costs shall be allowed only for
costs which are not covered by funds appropriated to the agencies
responsible for response activities. Costs associated wth the
response to spills of crude oil or petrol eumproducts shall include:

((H)) (@A) Natural resource damage assessnent and related
activities;

((2)) (b) Spill related response, containnent, wldlife rescue,
cl eanup, disposal, and associ ated costs;

((63))) (c) Interagency coordination and public information rel ated
to a response; and

((4)y)) (d) Appropriate travel, goods and services, contracts, and
equi pnent .

NEW SECTION. Sec. 9. (1) The director of the departnent of
ecology, or the director's designee, shall initiate discussions with
the director's equivalent position in the governnment for the Canadi an
province of British Colunbia to explore options for Wshington and
British Colunbia to share the nmarine response assets required under
this act.

(2) Any progress or outcones fromthe discussions initiated under
this section nmust be reported to the appropriate conmttees of the
| egi slature no |l ater than January 1, 2011.

(3) This section expires July 31, 2011.

~-- END ---
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